I do find,  however,   that  the operator was negligent in regard  to this
violation in failing to conduct its own noise survey on equipment   that,  based
upon  the undisputed noise levels  found, must obviously have been  emanating
excessively high noise levels.    Also significant in this case  is  the lack
of good faith shown by the operator herein in failing  to achieve compliance
after notification of the violation.    The citation was  issued  on July 19,
1978,  and  the violation still had  not been abated nearly three years later
when the section 104(b)  withdrawal order was issued on June 4,   1981.     While
Smith did apparently purchase over $900 in noise abatement material during
this  time,  it did  not put forth a genuine effort to  properly install that
material.    In determining  the amount of penalty,  I  have also considered the
operator's previous  history of seventeen violations  and  that  the operator  is
small in size.    No  evidence has been submitted to indicate  that  the operator
would be unable to pay the penalties here assessed.   Under all   the circumstances,
I find  that a penalty of $300 is appropriate for  the violation.

Citation No,   311781 alleges a violation of  the mandatory safety standard
at 30 C.F.R.   section 56.9-3.     The  citation alleges as  follows:

Both accuators   [sic]  on the rear wheels of the 980-B  F.E.L.
were not working.    When running  the F.E.L.   at normal  rate  of  speed,
the loader traveled a distance of 8 feet  to 10 feet before coming
to a stop.    This  test was conducted on a flat surface.

The cited standard provides  only that "powered mobile equipment  shall  be
provided with adequate brakes".    As  I stated in the case of Secretary v.
Concrete Materials,   Inc.   2   FMSHRC  3105   (1980):

The language of  the cited standard, .i.e.,   that "powered
mobile equipment   shall be provided  with adequate brakes,"
indeed does not afford any concrete guidance as  to what  is  to
be considered  "adequate brakes."    A regulation without ascer-
tainable standards,   like  this  one,   does not  provide constitu-
tionally adequate warning  to an operator unless  read  to
penalize only conduct  or conditions  unacceptable in light of
the common understanding and experience of  those working in
the industry.     Cape and Vineyard Division of the New Bedford
Gas and Edison Light Company v.  OSjjjRC.  512  F.2d  1148   flat  Cir.
1975);   National Dairy Corporation,   supra,  United States   v.
Petrillo,  332 U.S.   1,  67th S.Ct.  1538,  91 L.Ed.   1877   (1947).
Unless the operator has actual knowledge that a condition or
practice is hazardous,   the  test is whether a reasonably
prudent man familiar with the  circumstances of  the industry
would have protected against  the hazard.     Cape and Vineyard,
suPrat*t    Tne reasonably  prudent man has recently  been defined
as a "conscientious safety expert seeking to prevent all
hazards which are  reasonably foreseeable,"    General Dynamics
Corporation, Quincy Shipbuilding Division v.   OSHRC,   599 F.2d
453  (1st Cir.  1979).
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